Ha JEMOKpATHYECKHE IIEHHOCTH, YMEHHS OTCTauBaTh U MOJb30BaTHCS CBOU-
MU TIpaBaMH ¥ CBOOOJAaMHU, JOCTOMHO BBHITIOJHATH CBOM OOS3aHHOCTHU TEpeE
rocyaapcTBOM U 00IIECTBOM [6].

Cnucok Jsmmreparypbl: 1. Teopust rocyaapctBa u npaBa. Kypc nek-
nuii/ mox pex. H.M. Mary3oBa u A.B. Mansko. — M.: Opucts. — 1997. —
C. 182. 2. Lviv Polytechnic National University Institutional Repository
http://ena.lp.edu.ua 205. 3. BceoOmas aekmapaius mnpaB denoBeka. IIpuHs-
ta pe3omorueit 217 A (1l) l'enepansroit Accambien OOH ot 10 nexabps
1948 rona. 4. bapuamoB A.M. Teopust pazneneHusl BiacTel: CTaHOBJICHUE,
paszsuthe, npumeHenue. Tomck.— 1988.— C. 6. 5. ABep’sinoB B. JlepxkaBHe
YIPaBIiHHS Y 3MICTI IPeIMETa aJIMiHICTpaTUBHOTO Mpasa // BicHuk Axane-
Mii mpaBoBuX Hayk Ykpainu. — 2004. — Ne 2. — C. 139-149. 6. bakymenko B.,
Cypwmin FO. Pedopma noniTuuHOi cucTeMH YKpaiHU: HEOOXIJHICTh Ta OC-
HOBHI HanpsMKu peami3auli / BicHuk YkpaiHChbkoi Akaaemii JepxKaBHOTO
ynpasninas npu [Ipesuaentosi Yipainu. — 2002, — Ne 4. — C. 208-218.

Cemxo M.A.
2. Xapwvkos, Ykpauna

CAHKIIMU KAK ®AKTOPHI IPABOBOH OTBETCTBEHHOCTHU
OBHIECTBA B YKPAUHE

OOBIYHO IO/ CAHKIMEW TOHUMAIOT OIpPENEICHHBIC OPHINYECKUE
MOCJIE/ICTBHSI, HACTYNAIOIINE TIPY HAPYIIEHUH WM HECOOIOIEHUH TUCTIO3ULIUN
JAHHOM TpaBoBOM HOpMBL. [IpyueM Xxapakrtep Takux IOCJEACTBUMI
orpenessieTcs: mo-pasHomy. J[Jisi OHUX 3TO yKa3aHUE Ha MEpPbI TOCYAapCTBEH-
HOTO TIpUHYXKICHHSA. J[pyrne, MOMHMO TOCYIapCTBEHHOTO TIPHUHYKICHHS,
BKJTIOYAIOT B TIOHSATHE CAHKITUM WHBIC CTIOCOOBI Peai3aiy PaBOBOW HOPMBI.
Bomnpoc 0 caHKIMH, Kak CTPYKTYPHOM JJIEMEHTE IMPABOBBIX HOPM HEPEIKO
MOJIMEHSICTCS BOTIPOCOM O CPENCTBAaX, CIMoco0ax WX OXpaHbl, 3alIUTHl CO
CTOpOHBI TrocymapcTBa. lloaTomMy B nuTeparype TMpPEACTaBISIFOTCS —JIBE
BO3MOYKHBIC HHTEPIPETAIIMHA CAaHKITUH. B y3KOM 3HaYeHHUH — 3TO MPETyCMOTPEH
HbIC HETOCPEJICTBCHHO B TIPABOBOM HOPME IOPHIWYCCKHE ITOCICACTBHUS (10
o0ITIeMy TpaBWITy — MEPhl TOCYJAPCTBEHHOTO MPHUHYKICHHUSI), TIPUMEHSIEMbIC
TOJILKO B Ciydae ee HapymieHusi. CienoBaTesbHO, TOJBKO MPU YCIOBUH, YTO
CaHKIMSI 3aKperuieHa B KOHCTUTYIIMOHHOM HOpPME, OHA CTaHOBUTCS €€
CTPYKTYPHBIM 3JIEMEHTOM. BO BceX OCTaNbHBIX CIy4dasX MOKHO TOBOPHUTH O
CaAHKITUH JIMIIH B TIIMPOKOM CMBICJIE 3TOTO CJIOBA, UMEs B BUAY TOT O€CCIIOPHBIN
(axT, 4TO TOCYIAPCTBO BCET/Ia OCTABJISIET 32 OO0 BO3ZMOXXHOCTh TOOUTHCS B
NPUHYIATSIILHOM TIOPSAKE OCYIIECTBIICHHS TTPABOBOM HOPMBI.
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3paxenckas T.J1., Ymuosa U.A., JIyuun B.O., Illon JI.T. npeacrasisiu
KOHCTUTYLIMOHHYIO OTBETCTBEHHOCTh B BHJI€ NPHHYIUTEIBHOW peann3aluuu
CaHKLIMH ITPaBOBOM HOPMBI KaK MOCIIECTBUS COBEPIIEHHOIO KOHCTUTYIIHOH-
HOTO IIpaBoHapyIIeHus [1].

Jus  Toro 49roObl OBITH OOECNEUECHHOM NPUHYAUTEIFHON —CHIION
rOCyAapcTBa, KAXKI0M KOHCTUTYIIMOHHON HOpME BOBCE HE 00s3aTENIbHO UMETh B
Ka4eCTBE CBOETO CTPYKTYPHOT'O AJIeMEHTa CaHKIHI0. OTCYTCTBUE CaHKIIMU BO
MHOTMX KOHCTUTYIIMOHHBIX HOpMax HE O3HAyaeT, 4ToO OTBEpraercs cama
BO3MOXKHOCTb TOCYJJAPCTBEHHOIO MPUHYKACHUS B CIy4ae MX HapyIIEHUs. ITO
CBHUJICTEJILCTBYET JIMIIb O cheuupuke MeToAoB, (opM HCIOIB30BAHUS
rOCYJAapCTBEHHOTO MPUHYKICHUS B CIIy4ae UX HapYIICHHs IMOCPEICTBOM HHBIX
IPAaBOBBIX HOPM, HOPM Jpyrux oTpaciieil nmpasa. OJHAaKo B JaHHOM Cilly4dae He
JOJDKHO CKJIaJIbIBATHCSl BIEYATICHUE, 4TO JUId 3()D()EKTUBHOM 3alMThl HOPM
KOHCTUTYLIMOHHOTO MpaBa JOCTAaTOYHO OOECIEYEHHWE MX OTPaCIIEBbIMU
caHKIMsAMHU. [lOCKONBKY KOHCTHTYLIMOHHOE IIPaBO OXpaHAET HaWBBICIINE
COLMAIIbHBIE LIEHHOCTH, OHO CaMO HYXJAETCs B aJEeKBATHOW CHCTEME CpE/ICTB
3alUThl €r0 MpPEANUCaHNM, MPUYEM HE TOJBKO B OTPACIEBBIX, HO U B CBOMX
COOCTBEHHBIX  CAaHKIMAX. B  NpOTMBHOM  cilyyae, HE3aUIUILEHHOCTb
KOHCTUTYLIMOHHO-TIPABOBBIX HOPM, 0€3yCIIOBHO, CO3AaJI0 Obl IIMPOKUI MTPOCTOP
JUTS IIPOM3BOJIA CO CTOPOHBI TOCYTAPCTBEHHBIX OPraHOB U MX JOJDKHOCTHBIX JIALL.

N3BecTHO, 4TO HOpMa 0€3 CAHKLIMU IEPECcTaeT ObITh MEPO, MacIITAOOM
IIOBEJICHMS], ITOCKOJIBKY HapyILIEHUE 3TOM MEPBI, BBIXOJI 33 YKa3aHHbBIEC PAMKU HE
HOBJIEYET 3a COOOM HAJUIeKAIIYI0 PEaKLHUI0, FOCYJapCTBEHHOE OCYXKAECHUE U
rOCYAapCTBEHHOE NPUHYXJICHHUE, OOECleunBarolue B TOpPsIKE «0OpaTHON
CBSI3W» PETYJIMPOBAHUE HAPYIIEHHBIX OOIIECTBEHHBIX OTHOIIEHUH. OIbIT
MOKa3bIBAET, YTO OTCYTCTBHE COOCTBEHHBIX CAHKLWN MOPOWA HE MOXKET OBbITh
KOMIIEHCUPOBAHO CAHKIMSMU YTOJIOBHOTO, aJIMUHUCTPATUBHOIO, TPYIOBOIO U
MHBIX OTpacjed mpaBa 03 OmaceHws, 4YTO COOTBETCTBYIOIIME HOPMBI
KOHCTHTYITHOHHOTO TIpaBa OCTaHYTCs 0e3 JIeHCTBEHHOM 3aluThI [2].

Bomnpoc craButcs 0 COOCTBEHHBIX, KOHCTUTYIIMOHHBIX CAHKIIMSX, WHAUYE
TOBOps, O TOM, YTO JH000O€ HapylIeHHWE KOHCTHUTYLMOHHBIX MPaBOOTHOIICHHUNA
MOPOXKIANI0 Obl KOHCTUTYLUMOHHBIE CAHKUMHU. VHBIMU CJOBaMu, BBITOJHEHHUE
KOHCTUTYLIMOHHBIX OOS3aHHOCTEH M COOJIOJICHME KOHCTUTYLIMOHHBIX IIpaB
JIOJDKHBI  OBITh  3AlUINCHBI  CHCIU(PUUECKUMU  CaHKIMAMH. MOXeT OBbITh,
YpE3MEPHO YTBEPKIAaTh, YTO KaKAas HOPMA KOHCTUTYLIMOHHOIO IpaBa JOJDKHA
OBITH cHaO)keHa COOCTBEHHOM caHKipeld. OIMHAKO HENb3s1 COIVIACHTRECS M C TEM,
YTO  OTBETCTBEHHOCTh IOJMEHSAETCS  HEONPEAEICHHBIMM  OTCBUIKAMHM K
3aKOHOJIATENBCTBY, B KOTOPOM HE BCEra YCTAHABIMBAETCS 3Ta OTBETCTBEHHOCTb.

KoHcTuTylIMOHHAsT CaHKIMST — 3TO BO3MOXHOCTh HACTYILICHHS
HEOJaronpusATHBIX TOCJEICTBUI Yepe3 3aKOHOJATeNbHOE MNPUHYXACHUE IO
OTHOILIEHUIO K CYOBEKTY IMpaBa B CIy4yae HEMCIIOJIHEHUS] UM KOHCTUTYIIMOHHBIX
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00s13aHHOCTEN WM B CiIydae 3JI0YyMoTpeOaeHusi cBOMMH TipaBaMu. CTporocTh
CaHKIMM 3a HApYIICHHWE IPABOBBIX HOPM B 3HAYUTEIBHOM MEpE OTPa)XaeT
COLIMAIBHYIO [ICHHOCTh OXPAHSIEMBIX STUMU HOPMaMH OTHOIIEHUH.

KoHCTUTYLIMOHHBIE  CaHKIMK  CBSI3aHBI C  PETPOCIHEKTUBHOMU
OTBETCTBEHHOCTBIO W 3aKJIIOYACTCS TJAaBHBIM 00pa3oM B OTPHIIATEILHOMN
rOCy/1apCTBEHHO-TIPABOBOM  OLEHKE  OTKJIOHSIOIIErOCS  INOBEACHUA W
HACTYIUICHUU HEOJAronpusITHBIX TIOCIAEACTBUM 1T COOTBETCTBYIOIIMX
CcyOBEKTOB. DTO, HAIIPUMEP, CMEIIeHUE C TOHKHOCTH [Ipe3nnenTa YkpauHbl
(MMIIUYUMEHT); TIPH HAJIWMYUM ONPEACICHHBIX YCIOBHH W OCHOBAaHUM —
pocniyck BepxoBHoit Pagel; orcTaBka [IpaBuTeNbCTBA B Cly4asiX BhIPAKCHUS
eMy HeJOoBepHs JHOO OTKa3a B JOBEPHH; OCBOOOXKIeHHE (OTCTpaHEHHUE) OT
3aHUMAeMOM JTIOJKHOCTH BBICOKOTO JOJDKHOCTHOTIO JIUIIa (OHO MOKET OBITh U
HE CaHKIIMEH); pOCIyCK MECTHOIO OpraHa CamOYIpaBJICHHS, HalpuMep, 3a
CHUCTeMaTHYeCKOe WM rpyboe HapylieHue TpeOOBaHUM 3aKOHOAATEIbCTBA;
JIMIIICHUE JIEMYTATCKOTO MAaHJaTa; 3ampeT MApTUM; JIUIICHUE TPaKIaHCTBA;
3aIpeT 3aHUMAaTh OMNPEICIICHHBIE JOJDKHOCTH B TOCYAAPCTBEHHOM ammapare;
JIMIICHUE OPACHOB, MENAJIEH MW TOYETHBIX 3BaHUM 332 «HEIOCTOWMHOE
MOBEJICHUE»; OT3BIB JAUIUIOMATUYECKUX TMPEACTaBUTENCH padoTalommux B
MEXKJIYHAPOJHBIX OpraHu3alMsIX M 3apyOeKHBIX CTpaHax, 3a JCUCTBUS,
«HECOBMECTHUMBIE C HUX CTaTyCOM» M Jpyru€ 3amnpeTbl U OTrPAHUYCHUSA
aHaJIOTMYHOTO  xapakrepa. IlepeyeHb TOAOOHBIX CAHKIMK  MOJXKET
JOTIOTHATHCS WIIM COKPAIIAThCsl BMECTE C U3MEHEHUEeM KOHCTUTYIIMHU U UHBIX
3aKOHOJaTCIbHBIX aKTOB [3].

KoHCTUTYIMOHHBIE ~ CAaHKIIMKM MOTYT COCTOSITb B YCTPaHCHUH
KOHCTUTYIIHOHHBIX HAPYIICHUN: OTMEHA AKTOB, MIPUOCTAHOBJICHUE JCUCTBUSA
AKTOB, 3allpCIlICHUE TMPUMEHEHUS AaKTOB IMpPU OMNPEACIECHHBIX YCIOBHUSIX,
JIMIICHUE CWJIbl AKTOB WJIM WX OTIEJIbHBIX TOJOXKEHUW, NPU3HAHHBIX
HEKOHCTUTYIIMOHHBIMH, & TAKXK€ HEAONMYCTUMOCTh BBEJCHHS B JCHCTBUE U
NPUMEHECHUE  MEXKJIYHAPOJHBIX  JIOTOBOPOB  YKpauWHbl, IPU3HAHHBIX
HECOOTBETCTBYIOIMMH KOHCTUTYIMH YKpauHBbI.
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