VIIK 347.77

. B. THMO®EEB, xann.ekoH.Hayk, aou., HTY «XIII»
T. JI. KOBAJIbYYK, marictpant HTY «XIII»

IMPOBJIEMHU 3AXHUCTY HA3BU KOHAUTECBKHUX BUPOBIB
AK TOPI'OBEJIBHUX MAPOK

3 MOMEHTY BHHHMKHEHHs PHHKY TOBapiB Ta IIOCIYI BHPOOHMK, HaMaralo4yuch BHALIHTH CBiil TOBap
cepen Oe3nmiui OAHOTHITHUX TOBAapiB, CTABUB MiJNHUC, KIEHMO YM iHIIY MMO3HAYKY. | ChOromHi, B €moxy
ro0anizanii, BiAKpUTHH BCIM 30BHINIHIM BIUIMBAM BiJIbHUI PHUHOK BHSIBUBCS BUIBHAM TUIBKH IS
MOKYNIiB. A 3aBOIOBaTH JIOBIpy LHMX BHOArIMBUX CyO0’€KTiB, sSIKi ONMHIINMCH IEpeJ] YHCEIbHHM
BUOOPOM MPOITOHOBAHUX TOBAPIB HEJETKO

KumouoBi ci1oBa: TopriBenbHa MapKa, TOBApHUI 3HAK

Beryn. OfHUM i3 BaKJIMBUX €JIEMEHTIB TOBApPHOI MOJITUKY MIAIIPUEMCTBA €
pilIeHHs TI00 BUKOPUCTAHHS TOBapHUX Mapok. [Ipormo3utlis ToBapy Iia MeBHOIO
MapKoOI0 CIpUsiE 3MIHEHHIO HOTO PHUHKOBMX MNO3HUIIH, ajie BOJHOYAC MOTpedye
MONATKOBHX BHUTpPAT Ta 3aXWCTy BiJ HEJOOPOCOBICHMX KOHKYPEHTIB, IO
BIIITOBIZHO 1 MiABHIIYE I[IHY IIEOTO TOBApYy.

AHaJli3 OCHOBHHMX [ocfirHeHb i Jiiteparypu. IIpoGiemMu puHKY
MPOJIOBOJIBYMX TOBApIB, 30KpeMa KOHJUTEPCHKUX BUPOOIB, MOCTIHHO NepeOyBatoTh
y momi 3o0py pnpochimHukiB O. Tamymko, A. Tarapinoi, O. Moskosoi, C.
3aboIt0THOTO TA iH..

Mera pociaigxeHHst. METOIO CTaTTi € PO3KPUTTSI MOHSATTS TOPTiBEIbHOT
MapKH, a TaKOXX CydacHi mpoOiemu X 3aXHCTy B yMOBax Iio0aiizarii cBiroBoro
PHHKY.

Marepianu pocaimxennsi. CTpiMKHH PO3BHTOK PHHKOBOI EKOHOMIKH
3MyCHUB BHpPOOHHKIB TOBapiB OjHI€T KaTeropii 3aMHCIMTHCh HaJ THM, SK
MOJIETTLHUTH CIIOXXHMBAaYaM Ipoliec BUOOPY OaXxaHOTO TOBapy cepell HoMy IMOiOHUX.
Tak BUHMKJIA ines HajgaBaTH ToBapaM IMeHa, siKi BiIpi3Hsun 6 iX Bix ToBapiB
IHIIUX BHPOOHMKIB, a CBITOBAa TOProBa CIILUIBHOTA MO3HAHOMMIIACH i3 TOHSATTIM
«TOPTOBETIbHA MapKa.

3 4acoM TOProBeJbHI MapKH CTAJIM CBOEPIIHNM HaiMEHYBaHHSIM TOBapiB Ha
PHHKY, 3aco00M iX pekiaaMu i 30yTy, CIpPSIMOBaHUM Ha BJOCKOHAJICHHS MPOLIECY
KoMepItiaji3alii ToBapHOTO pHHKY [1].

[IpaBo Ha TOBapHMIi 3HaK (TOPrOBY MapKy):
1) BuUHUKae B CHIIy peecTpallii TOBapHOTO 3HaKa (TOPTOBOi MapKH) B
[TareHTHOMY BiZIOMCTBI KOHKPETHOI KpaiHu;
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2) BimuyxyBaHe (BOHO MO)Ke OyTH IepeiaHo 3a JILEH3IHUM JI0TOBOPOM
MOBHICTIO 200 YaCcTKOBO);

3) Ans WATPUMKM NpaBa Ha TOBApHUII 3HAaK (TOProBY MapKy) HEOOXiIHO
MapKyBaTH i UM 3HAKOM HpPOAYyKIil0 Ta mepiogugHo pa3 Ha 10 pokiB
CI1auyBaTH (PiKCOBAHE MUTO;

4) mpaBo Ha TOBapHUI 3HaK (TOProBy MapKy) 3 YacoM MOxe OyTu
BTPau€HO, SIKIIO HE BHUKOPHUCTOBYBAaTH 3apEECTPOBAHMH 3HAK IMPOTATOM TPHOX
POKIB.

ITpaBo Ha TOBapHMIi 3HaK (TOProBY MapKy) 3aXMIIAE BCI TOBApH i IOCIYIH, Ha
sKki Oyia oTpuMaHa OXopoHa micist peectpauii B [larentHoMy BimoMcTsi. (1.3 cT.6
3akoHy YKpaiHM IO OXOPOHY IpaB Ha TOBapHHH 3HAK (TOProBy MapKy) IpH
OaxaHHI 3apeecTpyBati (pipMOBE HaiMEHYBaHHS IHIIIOTO MIANPHEMCTBA B SKOCTI
CBOTO TOBApHOTO 3HaKa (TOProBOi Mapku) [2].

BracHuku CBimouTB, MDKHapoJHUX peecTpaiiidi abo cy0'ekTH, SKi MaroTh
TOProBeJbHY MapKy, IO BH3HAHA JI0Ope BiZIOMOIO, MAIOTh IEBHI MaifHOBI NpaBa
IHTEJCKTYaIbHOT BIACHOCTI HA TOProBesibHY Mapky. HopmarueHa 6a3a:

- INapuspka KoHBeHIIS «Ipo OXOpPOHY MPOMUCIOBOI BiacHOCTI Bim» 20
oepesns 1883 parudikoBana Ykpainorwo 25.12.91.

- Mappunceka yroma 1 Maapuackkuii IPOTOKON PO  MDKHApOIHY
peectpanito  3HakiB» Big 28.08.1989 No 995 583 parudikoBanuit 3Y Bin
01.06.2000 Ne1763-I1l.

- [{uBinpHui Koneke Ykpainu Big 16.01.2003 Ned435-1V.

- 3akoH YKpaiHH «IIpO0 OXOpOHY IpaB Ha 3HAKH IS TOBApiB i MOCIYT» Bif
15.12.1995 Ne3689-XII.

- «[IpaBuna ckiajaHHs, MOJaHHS Ta PO3IIISAY 3asiBKHM Ha BUAAYy CBiZOITBA
VYkpainu Ha 3HaK U1 TOBapiB 1 MOCIYr» 3aTBEP/UKEHUX HAKa30M JAEPXKIIATCHTY
Ykpainu Bix 28.07.1995 Nel16 [3].

Bimnoeigao 10 4. 1 cr. 495 I{uBimpHOrO KOAEKCy YKpaiHM MaiHOBUMH
MpaBaMH IHTEIEKTYaIbHOI BJIACHOCTI HAa TOPTIBEIbHY MapKy €:

1) npaBo Ha BUKOPUCTAaHHS TOPTiBEIbHOT MAPKH;

2) BUKJIIOYHE MTPABO JI03BOJISITU BUKOPUCTAHHS TOPTiBEIbHOT MapKH;

3) BUKIIOYHE NPABO MEPELIKO/KATH HENPAaBOMIPHOMY BHKOPHCTaHHIO
TOPriBeIbHOT MapKH, B TOMY YHCJIi 3a00pOHSITH TaKe BUKOPHCTAHHS;

4) iHm MaifHOBI TMpaBa IHTENEKTyalbHOI BIACHOCTI, BCTAHOBIJICHI 3aKOHOM
[4].

Pe3yabTaTn JQociaiikeHb. Bakko NEpeoliHWTH BaXIMBICTh MICII, sKe
rocizae ToBapHHWH 3HaK y cBiTi komepuii. BiH yocoOmioe B co0i pemyramito i
mpecTik (GipMH Ta TPONYKIii, sIKy BOHA BHUTOTOBIIE, € ¢(PEKTUBHHUM 3ac000M
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pexiamu. BinoOpakaroun iH(pOpMaIlito Ipo TOBAPOBUPOOHUKA, BIH JOCUTH BUILHO
pPO3MIIIYETbCS  HA  TOBapi, VYINaKOBIi, pEKIAMHOMY TPOXYKTi, JIETKO
3amam'sTOBYEThCSl Ta CHpUIMAEThCs. BiTHOCHHM, IO BUHUKAIOTH y 3B’SI3KY 3
HaOyTTAM 1 3IHCHEHHSIM IIpaBa BIACHOCTI Ha 3HAK IS TOBAPIB 1 MOCIyr B YKpaiHi
perymoioTbess 3akoHOM Ykpainu «IIpo oxopoHy mpaB Ha 3HAaKM ISl TOBapiB i
nociyr» Bin 15 rpymus 1993 poky N 3689-XII, [lapu3pkoio KOHBEHIE 3
OXOPOHHM TIPOMHCIIOBOi BJIaCHOCTI, MaJpHICHKOI0 YroJOI0 NP0 MDKHAPOAHY
peecTparito 3HaKiB, HMPOTOKOJOM MO0 Maapuacekoi yroam mpo MDKHApOIHY
peecTparito 3HaKiB (YMHHA Ha Teputopii Ykpainu 3 29 rpymns 2000 poky). Bes
iHpopMalliss CTOCOBHO 3apEeCTPOBAHOTO 3HaKa 30epiraerbes y JlepkaBHOMY
peecTpi 3HAKIB AN TOBapiB Ta mociyr. Bei BimoMocti, 3aHeceHi 10 [lepkaBHOTO
peecTpy, nyOITikyoThCs y OronereHi «[IpomucioBa BiacHICTs".

ToOTO cHoXWBadi OTPUMYIOTH TPOCTHHA Ta eQEKTHBHUHA OpPIEHTHP ¥
CKJIaTHOMY BHOOPI SKICHOTO TOBapy Cepell IHIIOTO, CX0KOT0 Ha HhOTO.

Ane piBeHb, 10 NMPEA'SBISETHCS PHHKOM 3POCTAE 33 PaXyHOK KOHKYPEHIIT i
BUMOTaM CIIO)KMBa4a, IPUBAOUTH SKOTO, BHUPOOHMKAM CTae cKiafHimmMm. He
3aTUIIIACE OCTOPOHB [FOTO TPOIIECY 1 TOProBenbHI Mapku. Ilopsa 31 3BUIHUME
CIIOBECHMMH 1 300paXyBaJbHUMH  [O3HAUYEHHSAMH [OYaM 3 SIBJISTHCH
KpeaTuBHINIi: 00’€MHi, 3ByKOBi, Maxy4i Ta HaBiTh TakTWiIbHI [2]. Tak Hanmpukiaz,
micys maaiHHsa B YensOiHCBKIM 00sacTi MEeTeopHuTy 15 JHOTOrO IBOTO POKY, 10
PocnarenTy Hamgiinuio [AeKiTbKa 3asBOK Ha PEECTpPAIlil0 TOBAPHHUX 3HAKIB,
OB SI3aHUX i3 JAHUM NIPUPOIHUM SBUILEM.

[pumipom, Yensbinceke 3AT «Ilarent ['pymnm» HamaraeTbcs 3apeecTpyBaTi
TOBAapHI 3HaKM «3araJlkoBUH METEOpUT», «YPaJIbCbKUH METEOpHT» Ta
«Uebapkynbcbkuit Mmeteoput». A adbpuka «HOxXypankoHIUTEPY», KA BXOIUTH IO
CTOJINYHOTO XOJAMHTY «OObeAMHEHHBIC KOHAWTEPH», TIojana 3asBKy Ha
peectpartito Openaa «Uems 101 HCbKUI METeOpUT.

Bci mignpuemMcTBa HaMararoTbesl OTPUMATH MpaBa Ha 3rajaHi BUILE TOBapHi
3naku 3a 30-m wiacom MKTII (kode, 4aii, KOHIUTEPChKI BUPOOH, KaKao, IIyKOp,
XI11000yIT09YHI BUPOOH, KOHIUTEPCHKI BUPOOH, MOPO3HBO, IIPHUIIPABH) [4].

OpHak 1HOJI TOBApOBUPOOHMKM TIParHydyd pO3LUIMPHTH PHHOK 30yTy
CIPSIMOBYIOTh BCi 3YCHJUII Ha MOHOIIONI3Allil0 PUHKY, @ TOPIrOBEJbHI MapKH
3po0mIIH 3aCO00M 3aXKMCTy CBOIX €KOHOMIYHHMX IHTEPECIB, HO1 3 BUKOPUCTAHHSIM
[IUIKOM TPaBOMIPHUX aJMIHICTPATHBHHX 1 CYHOBHUX NEpPEroHiB, a IHKOIH —
BJIAFOYHUCH 1 710 HeTOoOpOCcoBiCHUX il [1].

Omnena JlimakoBa, cTapiinii FOpUCT itamiiicbkoi kommanii Ferrero B VkpaiHi,
npoJjeMOHcTpyBana Iykepku «Micsunuit Padaens» BuUpoOHMIITBA JTyLBKOT
KOHANUTEpChKoi (Gabpukn «BiBay. BoHM AWBHO cX0ki Ha BigOMi MIOKOJNAIHI
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kyabku Raffaello, sixi Bumyckae Ferrero — Ttaka cama 6ina oOroprka 3 4epBOHO-
YOPHUM JIOTOTHIIOM.

MenepkepH iTaniicbKoi KOMIaHii, 0 BUTpATHIIa Ha PeKIaMy CBOIX LYKEpPOK
B Ykpaini $ 5 muH, 3 mnariatom 3 OOKy YKpaiHIiB CTHKAIOThCSI HE BIEpIIE 1
3HAIOTh, SK JIiSITH.

«SIkio Ha OQIiHUI TUCT BUPOOHUKY 3 MPOXAHHSIM YCYHYTH TOPYLICHHS
HeMae HISKOI peakilii, 3BepTaeMOCh 10 AHTHMOHOIIOJIBHOTO KOMITETYy abo 10
cyny», — posmnosinae Jlimakosa.

[Tnariatop CTarOTh CEPHO3HOI TMPOOIEMOIO SK IS IHO3EMHHUX BiTOMHUX
OpeHaiB, Tak 1 ykpaiHCbKMX. BiT4UM3HSHI KOMMaHIi-IMITATOpH, SIK IPAaBUIIO,
BIJICTEXXYIOTh MOMYJSAPHICTh TOTO UM IHIIOTO MPOAYKTY, a TOTIM BUITYCKAIOTh CBIlf,
SIKMIA 30BHI JIMIIIE TPOXH BIAPI3HAETHCS BiJ OpHUTiHATY [5].

AHTIMOHOTIONIFHUM KOoMiTeT VYKpaiHW BH3HAaB (akT HeZOOPOCOBICHOT
KOHKYPCHIIii 3 00Ky JepKaBHOTO mignprHeMcTBa “CeBacTONOIbCHKII BHHOPOOHUIA
3aBojp i mHInpomerpoBckkoro TOB “ToprienpHuit niM “Mapker-I'pyn y crpaBi
CTOCOBHO BHUKOpHCTaHHS ToproBenbHoi Mapku «Raffaello» B mnpocyBanHi
mamnancbkoro «Rafaell».

Kowmirter BcTaHOBHB 1110 KOJIHOPOBE KOMITO3MLIHHE Ta TpadiuHe opopmileHHS
YIIaKOBOK  INAMITAHCHKOTO ~ KPHUMCBKOTO  3aBOAY JAPYKapcbki MpU(TH Ta
postanryBanHs mo3HadeHHs «Raffaell» € ToroxxHumu abo Maibke 30iraroThes 3
eneMeHTaMu O(QOpPMIICHHS YIAKOBOK KOHAWTEPCHKHX BHpoOiB « Raffaello » ski
rocrayae Ha yKpaiHCbKUil puHOK Kopropauis «Ferrero Groupy.

AHTHMOHOTIONBHUI KOMITET TaKO BCTAHOBHB IO HAa IOJIUISIX MarasuHiB
IIaMIIaHChKE 3a3BHYail PO3MIIyBaIN IOPYY i3 IIyKepKamMu — HIOWTO SIK OJMH
CBSTKOBHH HaOIp.

3a cioBamMH TOJIOBH AHTHMOHOMOJBHOTO komirety Omekcis KoctyceBa 3
TOPriBeIbHOI Mepeki OyI0 BIIIy4eHO TAaKOTO MIAMITAHCHKOTO HA CyMY MTOHAJl OJTUH
MUTBAOH I'PUBEHB [6].

®Deppepo C.ILA. (Itamis) (Ferrero S.P.A.) 3Beprysock a0 I'ocnomapchkoro
cyny M. KueBa 3 moszoBom. BinmoBigHo mo30BHOI 3asiBH IO3MBay 3a3HAYAE, IO
[MpuBarne mignpuemctBo «TUTAH TI'PVYII» 3piiicHioe B Ykpaini mnponax
moposuBa «Hyrena-Ice». I3 HaBemeHmM Ha HOro yHmaxkoBHi IO3HAYEHHIM
«Hyrenay, sike € CX0)KUM HACTUTBKH, 1110 HOr0 MOXKHA CIUTyTaTd 3 ToproBesbHOI0
Mmapkoro «Hyremnay, MaifHOBI ITpaBa Ha SIKy HajexaTh [lo3uBadeBi.

[To30BHI BUMOTHY Oy 33/10BOJIEH] OBHICTIO.

[puBatHomy migmpuemctsy «TUTAH TIPVYIl» ©Oymo 3abopoHEHO
3MifICHIOBaTH BUKOPHCTaHHS N03HaueHHs «HyTtenay, sike € CX0KHUM HaCTUIbKH, 110
fforo MokHa cruryTarty, i3 ToproBempsHOO Mapkor «Hytemra» 3a MixkHapoIHOO
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Peectpamiero Ne 689315, 30kpema 30epiraHHsS MOpPO3WBA 13 HAHECCHHSM TaKOTO
MO3HAYEHHA Ha HOro YNAakOBKYy 3 METOI IPONOHYBAHHS M MPOJAXKYy,
MIPONOHYBaHHS HOT0 ISl POAaxy, mpojax [7].

VYkpaiHCBKHH Cya JO3BONHMB POCiHCHKil kommaHii "Jlanapin" mpomaBatu cBoi
IIyKepKH, CXOXi Ha mpoaykuito Ferrero, B Ykpaini. Bummii rocriogapcbkuii cyn
BIZIMOBHB Y 33/I0BOJICHHI 1030BY Tpynu Ferrero B cynepedili npo 3axucT TOProBoi
mapku Raffaello.

Takum ymHOM pociiicekiit kommanii "JlaHApiH" HO3BONMIM MPOJABATH CBOI
IIyKepKH, CX0K1 Ha poaykuito Ferrero, B Ykpaini, nuime razera "/lemo" .

"Ha 90% 11e kpamka B mpoiieci, sikuii TpuBas 3 2008 poky. Mu He 0aunmo
CEHCY B MOJANBIIOMY ocKapxkeHHI. [lomampmmi Hamii mii 3aiexars Bil pilllcHHA
kepiBHHLTBa Ferrero", - unTye BuganHs cinoBa Muxaiina JlyOMHCBKOTO - FOpHCTa,
KW 3axumiaB mpasa Ferrero B cymi.

Kommaniss Ferrero uepe3 cyn xorina 3a00OpOHHTH POCIHCHKIH KOMMaHii
"Jlargpin" BUpOOIATH BadenbHI MYKEPKH 3 KOKOCOBOIO HAYMHKOIO Ta MUTJATEHIM
ropixom Landrin Waferatto Classic, siki, Ha IyMKY KOMIIaHil, € KJIOHOM I[yKEPOK
Raffaello.

Paninie ananoriuHui CymoBHMH Ipoliec NMpo KIOHyBaHHsS Lykepok Raffaello
komnasiero "Jlanapin" iTanificbkuii BHPOOHUK BUTPAB.

14 xBitHs 2009 poxy Bummii apGirpaxuuii cyn Pocii 3a00poHuB KoMmaHii
"Jlargpin" BUpoOOIATH 1 peamizoByBatu Iykepku Landrin Waferatto Classic [§].

ITanilicbkoMy KOHIIEpHY BIajOCh JOMOITHUCS 3a0opoHu nponaxy Wafferatto
(myxepxu xommadii «JlaHapiay», M0 30BHIIHIM BUIIBIIOM HaraayroTh Raffaello) y
BCiX KpaiHax, Jie¢ BOHHM 3 SIBWJIKChH, 1 HaBirk y Pocii, 1 nuiie ykpaiHcbkuil cyn
BiiMoBHB Ferrero B 3a/10BOJICHH] MTO30BY.

3a cioBaMu cTapuioro ropucra iranidcekoi kommanii Ferrero B Ykpaini (O.
JlimakoBoi), HaBiTH TaKMUM TiranTam, sik Ferrero, BaykKKO JOMOTTHCH NTPABOCYIHOTO
pillIeHHsI, 0COOIMBO KOJIM BIIIOBIa4 — TaKOX BEJIHKa KOMIaHisA[5].

BucnoBok. Po3poOnsitoun HOBWil MPOAYKT, HEOOXIAHO MPHUUHATH PilllEHHS
00 HOTO TOBAapHOI MAapKW, siKa inmeHTH(iKye Ieid ToBap 1 BiApi3HSAE HOTO Bix
TOBapiB KOHKYPEHTIB.

B VkpaiHi, sk 1 B OUIBIIOCTI ITPaBOBHX CHCTEM KOJMIIHBOTO PansHCbKOTO
COI3y TIpaBa Ha 3HAK BUHMUKAIOTH IIiCIsSE MOMEHTY peecTpamii 3HaKa y
BIIIIOBITHOMY Jiep>KaBHOMY BioMcTBi. B VkpaiHi Takum BitoMcTBOM € [lepxaBHa
ciyx0Oa iHTenekryanbHoi BrnacHocti (JICIB). ®opmansho, JCIB Binmosimae 3a
BECh IpoIeC peecTpallii 3Haka. OJHAK HA TPAKTHUII OUIBIIICTH OTEPATHBHUX
¢ynkuii /1IB B Vkpaini Bukonye JlepkaBHe mignpueMcTBO «YKpaiHCHKUI
IHCTUTYT NPOMHCIOBOI BIIACHOCTI» BifoMime sk YkpmareHT. Came I ycTaHOBa
3MIICHIOE EKCIIePTU3Y 3asBOK Ha PEECTPALlif0 00'€KTIB IHTEIEKTYaIbHOT BIACHOCTI.
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VY kpaiHax 3araJisHOTO INpaBa, a TAKOX y HHU3LI KOHTHHEHTAILHUX MPABOBHX
CHCTEM IIpaBa Ha 3HAK BHHHUKAIOTh AK MICIs HOro peecTpamii Tak i BHACIITOK
(hakTUYHOTO BHKOPUCTAHHS 3HaKa Ui igeHTH(IKalil KOHKPETHHX TOBapiB Ta
nociyr [12].
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C MOMEHTa BO3HMKHOBEHHSI PBIHKa TOBAapOB U YCIIYI' IPOU3BOAUTEIIb, ILITAsICh BBIICIIUTH CBOM TOBap
Cpet MHOXKECTBA OJTHOTHITHBIX TOBApOB, CTABWJI MOJIIHCh, KISHMO WM JPYryr0 OTMETKY. Y ceromus, B a1oxy
rn06a_rm3am/m, OTKpLITLIﬁ BCEM BHCIITHHUM BO3HeﬁmHﬂM CBOGO[[HLIﬁ PBIHOK OKa3aJICst CBO60I[HBIM TOJIBKO JJTIA
MOKymaTteneidl. A 3aBOoeBaTh JIOBEPUE ITUX TPeOOBATENBHBIX CYOBEKTOB, OKA3aBIIHMXCS TEpel YHUCICHHBIM
BBIGOPOM IMPE/UIAraeMbIX TOBAPOB HEJIETKO

KiroueBble ¢j10Ba: TOProsasi Mapka, TOBAPHBII 3HAK

Since the beginning of the goods and services a manufacturer trying to distinguish their products among
many similar products, put signature, stamp or other mark. And today, in the era of globalization, open to all
external influences free market was only free for buyers. And win the trust of demanding subjects who were faced
with numerous choices of products offered easy

Keywords: trademark, trademark
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